




































































































































































insureds) did not, and foreseeably would not, match the timing of the Preneed Trust’s
liabilities (i.e., paying for the funeral costs of the deceased customers).

ANSWER: The Individual IFDA Defendants deny that they breached any duties
imposed by law. The Individual IFDA Defendants admit that they believed that the
Preneed Trust was fully and adequately funded through the purchase of the life
insurance policies. The Individual IFDA Defendants lack knowledge of the remaining
allegations of this paragraph and therefore deny same in the absence of strict proof.

152.  Making matters worse, the policies were illiquid, and the Preneed Trust
was not receiving any proceeds from the life insurance policies (simply put, no one was
dying). In fact, upon information and belief, the Preneed Trust only received life
insurance death benefits in two years between 2000 and 2006, totaling just $4,565,000 out
of life insurance policies worth over $357 million in death benefits.

ANSWER: The Individual IFDA Defendants deny the allegations of this paragraph.

1. There Is a Finding That The Life Insurance Policies Have No
Insurable Interest.

153.  Not only was there absolutely no connection between the expected life
spans of the insureds and the need for funds with which to pay the funeral expenses of
preneed customers, but several other problems also exist with the Life Insurance
Enterprise. In its May 18, 2009 Order of Revocation revoking Schainker’s license as an
Illinois insurance producer (19 20, 21), the IDFPR found that:

[Schainker] designed, recommended and sold his program to IFDA
despite his awareness that the policies, from which he personally derived
substantial income, did not comply with Illinois insurable interest laws
and, further engaged in such conduct without regard to the potential
negative impact on nearly 50,000 individuals and families throughout the
State.

The variable universal life insurance policies sold to IFDA did not satisfy
insurable interest requirements under Illinois law.
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ANSWER: To the extent this paragraph contains conclusions of law, no answer is
required. The Individual IFDA Defendants deny that the IDFPR made an actual finding

of no insurable interest.

154. Until that time, Cullen, Sorling, and the Director and Officer Defendants
shrugged off inquiries concerning the existence of lawful insurable interests in the life
insurance policies—or failed to even consider this issue at all. For example, in a half-
hearted effort to explain how IFDA had an insurable interest in the 120 lives of various
funeral directors and IFDA members, Cullen asserted in a November 13, 2006 letter to
Robert E. Wagner of the DOI that the insurable interest on which the policies were based
is “the ongoing business relationship between the member funeral director and the
Trust.”

ANSWER: The Individual IFDA Defendants state that the written document referred
to herein speaks for itself. The Individual IFDA Defendants deny the remaining
allegations of this paragraph.

155. A year and a half later, the Schainker Group confinued their charade even
as the life insurance policies started to “completely blow up.” For instance, the minutes
from an April 2, 2008 meeting of the IFDA Board of Directors provide:

Ed Schainker and Paul Felsch addressed the Board. There are some
policies that need to be exchanged and the death benefits reduced; same to
same exchange. Phoenix policy exchanged into a Phoenix policy to lower
costs. We would definitely have an insurable interest because we did
when the policy was opened. Ed passed out a list of “A” candidates and
“B” candidates. The A candidates are critical investments that we need to
do something with or they will completely blow up. The B candidates
aren’t good investments either, but aren’t as critical as the A list. Even
though Merrill Lynch provided a list of 10 names on both the “A” and “B”
lists, Merrill Lynch says IFDA should plan on converting every Phoenix
and Hancock policy to their respective COLI product. The initial list of 10
names simply addresses those policies that require immediate attention.

Eric Trimble asked Ed Schainker if he would help us fund litigation

against the regulators. Ed said he can’t tell us he can do that. (Emphasis
added).
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These meeting minutes reflect the Board of Directors’ decision to allow Burke, Hurd, and
Cullen to review the A and B lists and, if a consensus could be reached among them, to
liquidate the policies as appropriate.

ANSWER: The Individual IFDA Defendants state that the written document referred
to herein speaks for itself. The Individual IFDA Defendants lack knowledge of the first
sentence of this paragraph and deny the remaining allegations of this paragraph.

156. However, in contrast to typical key men policies, the funeral directors
whose lives were insured did not appear to be “key” to IFDA because, among other
reasons, none of the insureds were employees of IFDA. Of course, in contrast to his
repeated statements (even in 2008) to the Director and Officer Defendants, Schainker
knew this and, as the DOI eventually found, demonstrated his untrustworthiness and
financial irresponsibility.

ANSWER: To the extent that these allegations state legal conclusions, no answer is
required. The Individual IFDA Defendants lack knowledge of the remaining allegations
of this paragraph.

157.  While the IDFPR’s conclusion that no insurable interest exists conflicts with
the legal opinion of Cullen and Sorling (and also appears to contradict at least one earlier
statement by the IOC and DOI), this means that the death benefits of the policies were at
risk. Upon information and belief, even though the Director and Officer Defendants
refused to select Regions as the new trustee on this basis, this led ML Trust to surrender
the policies (at the very bottom of the market) for their cash value minus the many policy
charges and taxes that come with such a surrender, given the character of the policies. In
other words, but for a few small policies that were paid years ago, the Life Insurance
Enterprise’s plan to endow the Preneed Trust with the death benefits of these insurance
policies, worth over $357 million dollars in death benefits, has failed.

ANSWER: The Individual IFDA Defendants admit that the IOC and DOI have taken
conflicting positions over the years with respect to a number of items on which the IFDA
and IFDA Services, as well as the Individual IFDA Defendants, have relied upon to their
collective detriment. The Individual IFDA Defendants also admit that they received a

legal opinion from Cullen and Sorling approving of the life insurance arrangement. The
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Individual IFDA Defendants deny that ML Trust relied on the IDFPR conclusion to
liquidate the policies but admit that the actions of the ML Trust and the ML entities are
the causes of any underfunding in the Preneed Trust. The Individual IFDA Defendants
deny the remaining allegations of this paragraph.

158.  Cullen and Sorling’s failure to adequately advise their clients of the illegal
nature of their investment strategy under the Burial Act and the lack of insurable interest
in the underlying policies the Preneed Trust funds were invested in was compounded
over the years, not only by their failure to take the necessary steps to advise IFDA and
IFDA Services as to the appropriate actions needed to remedy this untenable situation,
but by their active involvement in the selection of a new trustee that would allow the
illegal investments scheme to continue.

ANSWER: The Individual IFDA Defendants lack knowledge of the allegations of this
paragraph and therefore deny same in the absence of strict proof.

VIII. IFDA’S LONG-TIME CORPORATE LEGAL COUNSEL BREACHED THEIR
DUTIES AND OBLIGATIONS TO IFDA.

159. Cullen and Sorling were intimately familiar with the issues faced by IFDA
given their long-time role as IFDA’s corporate legal counsel. In addition, Cullen was
intimately familiar with such issues because he had been regularly attending IFDA Board
of Directors meetings since at least 2000 and was appointed IFDA’s in-house Managing
Staff Director on February 29, 2008. Cullen was so appointed “for the purposes of
overseeing the conversion of IFDA Preneed Trust to an institutional fiduciary as required
by the Iilinois Comptroller. Cullen will also be providing staff leadership as IFDA works
with Regions on the form of future offerings, while also resolving issues involving the
distribution of any future key man insurance death benefits currently being disallowed
by the Comptroller as plan assets.” See IFDA Announces Interim Trust and Program
Management Strategy Newsletter, February 29, 2008.

ANSWER: The Individual IFDA Defendants state that the written document referred
to herein speaks for itself. The Individual IFDA Defendants admit that Cullen and
Sorling were familiar with IFDA and IFDA Services because of their role as corporate

counsel.
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160. Given that Illinois law prohibits a trustee from delegating to others “the
performance of any acts involving the exercise of discretion,” IFDA’s appointment of
Cullen to this role, and Cullen’s acceptance of these responsibilities, is dubious at best.

ANSWER: The Individual IFDA Defendants deny the allegations of this paragraph.

A. Cullen and Sorling Knew the Life Insurance Enterprise Did Not Comply
With IFDA Services” Investment Goals.

161. Upon information and belief, as IFDA’s long-time corporate legal counsel,
Cullen and Sorling knew or should have known that the investment objectives and goals
of the Preneed Trust were to invest Preneed Trust funds in safe and tax-exempt
investment vehicles, including high-grade investments selected to provide earnings
commensurate with safety of principal, in an effort to protect and grow the Preneed
Trust’s assets. Similarly, Cullen and Sorling knew or should have known that the Life
Insurance Enterprise would not meet or comply with these investment objectives and
goals. Therefore, Cullen and Sorling knew or should have known that the life insurance
policies should not have been purchased by IFDA using the Preneed Trust funds. Cullen
also knew or should have known all of the foregoing in his capacity as IFDA's in-house
Managing Staff Director.

ANSWER: The Individual IFDA Defendants lack knowledge of the allegations of this
paragraph and therefore deny same in the absence of strict proof.

162. In 1987 for example, Michael C. Connelly, an attorney at the Sorling firm,
wrote to Thomas Pekras of the IOC, requesting an opinion regarding the appropriateness
of insurance-funded preneed contracts. He received a response from James R. Sneider, a
lawyer the IOC had referred the question to, warning against the use of this new and
questionable investment, until such time as the Attorney General rendered an opinion on
the issue:

The question of insurance funded pre-need agreements (of various types)
is a new vehicle or program that is just now entering the Illinois market,
or in any event, has only recently been brought to the attention of the
Comptroller’s Office.

There is a divergence of opinion within the industry and the Comptroller's
Office as to whether the pre-need funds may be used to purchase and pay
for insurance products and/or whether the premiums paid for such
insurance products must be entrusted by the recipient.
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The various opinions of the Attorney General regarding the entrustment
of pre-need funds have been very restrictive, and based upon these prior
opinions and the strict interpretation placed upon the Act by the Courts in
Illinois, there are certain schools of thought that conclude that the pre-
need funds may not be used for such purpose.

Since there is divergence of opinion and since these insurance products
are newly coming into the state, the Comptroller feels that the industry
would be best served if this issue would be resolved by an official opinion
rendered by the Illinois Attorney General.

Apr. 10,1987 Letter from James R. Sneider to Michael C. Connelly. (Emphasis added).
ANSWER: The Individual IFDA Defendants state that the written document referred
to herein speaks for itself. The Individual IFDA Defendants deny the remaining
allegations of this paragraph.

163. Upon information and belief, the Attorney General never did render the
requested opinion on this matter. IFDA Services continued to invest preneed funds in
insurance policies, despite its lawyer's clear knowledge that the legality of such
investments in this context had been seriously questioned by the Comptroller’s Office
and the industry in general.

ANSWER: The Individual IFDA Defendants lack knowledge of the allegations of this

paragraph and therefore deny same in the absence of strict proof.

B. Cullen and Sorling’s Represented IFDA, IFDA Services and the
Individual Director and Officer Defendants; A Clear Conflict of Interest

164. On or around June 27, 2008, when Plaintiffs demanded that the IFDA Board
of Directors take action (see infra Demand Futility Section for more details), Cullen
conveyed the message to Plaintiffs that a full release of all liability of IFDA Board of
Directors members would be required in order to allow Plaintiffs to carry out their
proposed course of action to protect their Preneed Trust funds. Cullen had a conflict of
interest in seeking this release, as he was acting to protect the Director and Officer
Defendants and not his clients, IFDA and IFDA Services. Cullen and Sorling, as
corporate legal counsel to IFDA and IFDA Services, could not also represent the Director
and Officer Defendants. This conflict of interest is a breach of Cullen and Sorling’s duty
of loyalty to its clients.
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ANSWER: To the extent this paragraph states legal conclusions, no answer is required.
The Individual IFDA Defendants lack knowledge of the remaining allegations of this
paragraph.

165. In addition to seeking this release, Cullen is believed to have met with and
advised the Board of Directors with respect to this lawsuit and others filed relating to the
IFDA Preneed Trust, advising them to proceed in a way that was in his and their own
best interests, as opposed to those of IFDA and IFDA Services.

ANSWER: The Individual IFDA Defendants deny the allegations of this paragraph.

166. Instead of permitting this conflict of interest to persist, Cullen should have
taken action by blowing the whistle for IFDA so that IFDA itself could take action.

ANSWER: To the extent this paragraph states legal conclusions, no answer is required.
The Individual IFDA Defendants lack knowledge of the remaining allegations of this

paragraph.

C. Cullen and Sorling Negligently Advised their Clients that the Life
Insurance Policies Were Backed By an Insurable Interest

167.  Upon information and belief, as corporate legal counsel to and fiduciaries
of IFDA, to the extent the life insurance policies sold and issued by the insurance
companies to IFDA do not cover or insure insurable interests, Cullen and Sorling knew
or should have known as much and informed IFDA in an effort to prevent IFDA from
expending Preneed Trust funds on such insurance policies.

ANSWER: To the extent this paragraph states legal conclusions, no answer is required.
The Individual IFDA Defendants léck knowledge of the remaining allegations of this
paragraph.

168. Cullen, on Sorling letterhead, provided an opinion that there was an
insurable interest. In fact, Cullen knew or should have known as early as 2006, if not

much earlier, that there was potentially a problem with the insurable interest of the VUL
policies but did nothing to protect IFDA and its members.
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ANSWER: To the extent this paragraph states legal conclusions, no answer is required.
The Individual IFDA Defendants lack knowledge of the remaining allegations of this
paragraph.

169. As IFDA’s long-time corporate legal counsel, Cullen and Sorling knew or
should have known of the Preneed Trust's assets, liabilities, deposits, withdrawals,
commissions and fees, as well as any deficit. In addition, in his capacity as [FDA’s in-
house Managing Staff Director, Cullen knew or should have known all of the above.
ANSWER: To the extent this paragraph states legal conclusions, no answer is required.
The Individual IFDA Defendants lack knowledge of the remaining allegations of this
paragraph.

D. Cullen and Sorling Failed to Notify Insurance Carriers of Claims Against
IFDA and IFDA Services, Putting Valuable Insurance Coverase at Risk.

170. IFDA and IFDA Services have been damaged by Cullen and Sorling’s
failure to act promptly. Upon information and belief, as the long-time legal counsel for
IFDA and IFDA Services, Cullen and Sorling knew or should have known of any claims
or demands made with respect to the Preneed Trust and its assets, liabilities, deposits,
withdrawals, commissions and fees, as well as any deficit. Moreover, in this capacity, to
the extent Cullen and Sorling failed to provide timely notice to IFDA and IFDA Services’
insurance carriers of claims made with respect to the Preneed Trust, Cullen and Sorling
are responsible for any lost insurance proceeds.

ANSWER: To the extent this paragraph states legal conclusions, no answer is required.

The Individual IFDA Defendants lack knowledge of the remaining allegations of this

paragraph.

171. Federal Insurance Company (“Federal”) issued ForeFront Portfolio Policy
No. 8169-9276 to IFDA for consecutive, one-year policy periods, beginning in August 11,
2005 and to be concluded August 11, 2009 (collectively, the “Policy”). The Policy has a
maximum aggregate limit of liability of $5,000,000 and provides “claims made” coverage
for claims including any “D&O Claim or Insured Organization Claim. General Terms
and Conditions Section (“GT&C Section”), p. 1. A covered claim is defined as “a written
demand for monetary damages or non-monetary relief” or “a civil proceeding
commenced by the service of a complaint or similar pleading” against the insured for a
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Wrongful Act. Directors & Officers Liability Coverage Section (“Dé&O Section”), pp. 2-4.
A “Wrongful Act” is in turn defined as “an error, misstatement, misleading statement,
act, omission, neglect or breach of duty committed, or allegedly committed or
attempted” by an insured. Id at5.

ANSWER: The Individual IFDA Defendants state that the terms of the policy speak for
itself. The Individual IFDA Defendants admit that IFDA procured the policy set forth in
this paragraph.

172.  As a condition precedent to coverage, IFDA was required to give Federal
“written notice as soon as practicable of any Claim.” GT&C Section, p. 8. Under the
Policy, notice of a claim will constitute notice of any related claim that is “based upon,
arising from, or in consequence of the same or related facts, circumstances, situations,
transactions or events or the same or related series of facts, circumstances, situations,
transactions or events.” Id at 5, 8.2

ANSWER: The Individual IFDA Defendants state that the terms of the policy speak for
itself. To the extent this paragraph sets forth legal conclusions, no answer is required.

173.  In Federal Insurance Company v. Illinois Funeral Director’s Association et al.
(Case No. 09-cv-01634), pending in the United States District Court for the Northern
District of Illinois, Federal requests that the Court declare that no insurance coverage
exists under the directors and officers liability section of the insurance policy Federal
issued to IFDA for liability incurred in class action litigation brought on behalf against
IFDA and IFDA Services by preneed consumers (Dunkle v. I[FDA Services, Inc., et al., Case
No. 08 L 682, Circuit Court of Kane County, Illinois), this derivative action, and
regulatory proceedings on behalf of the IOC.

ANSWER: The Individual IFDA Defendants state that the complaint speaks for itself.
174.  On June 21, 2006, the IOC, Cemetery Care and Burial Trust Division sent a

letter to IFDA and IFDA Services disclosing its audit findings for the fiscal year-end 2004.
In this letter, as described above, the IOC determined that the trust was under-funded by

2 Excluded from coverage are deliberately fraudulent acts or omissions, willful
violations of statutes or regulations, contractual liability and Wrongful Acts committed
in the attempt to render or the failure to render professionals services. Id. at8.
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approximately $39,000,000 and requested a meeting with IFDA Services to discuss
unauthorized fees the IOC asserted IFDA Services took as trustee.

ANSWER: The Individual [FDA Defendants state that the June 21, 2006, letter speaks
for itself. The Individual IFDA Defendant deny that IFDA Services took unauthorized
fees.

175. Consumers filed the Dunkle action on November 26, 2008. This derivative
lawsuit was followed by this derivative lawsuit on January 28, 2009. IFDA provided
Federal with notice of these actions on December 18, 2008 and January 29, 2009,
respectively.

ANSWER: The Individual IFDA Defendants admit the first and third allegations of
this paragraph. The Individual IFDA Defendants deny the remaining allegations of this
paragraph.

176. Motions for summary judgment were filed in this matter on June 14, 2010.
In its motion, Federal asserts the IOC’s June 2006 letter constituted a claim first made
during the 2005 Policy, with the Dunkle action and this derivative suit constituting
Related Claims dating to the same time period. Federal further argues that the failure
IFDA or IFDA Services to notify Federal of the letter “as soon as practicable” constitutes
the failure of a condition precedent for coverage:

The Defendants did not provide Federal with notice of the IOC Letter at
the time IFDA received it. Federal did not receive a copy of the IOC Letter
until February 10, 2009, almost three years after it was received. -

Kekk

Here, the IOC Letter arose from the alleged underfunding of the Trust, the
taking of excess fees and Trust mismanagement. Similarly, the
Underlying Actions each arose ... from the same or related series of facts,
circumstances, situations, transactions or events and constitute Related
Claims under the Policies.

*h%

The 2005 Policy provided claims-made coverage. The 2005 Policy
required written notice of a Claim to be provided “as soon as practicable”
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as a condition precedent to coverage and should be strictly enforced. To
excuse the Defendants’ violation of the notice provision and condition
precedent to coverage would have the effect of rewriting the 2005 Policy
to provide an extended reporting period at no extra cost to the
Defendants.

Mem. of Law in Supp. of Pl.’s Mot. for Summ. J. at1-2, 9-10, 12.
ANSWER: The Individual IFDA Defendants state that the Motion for Summary
Judgment speaks for itself.

177. The Director and Officer Defendants continued to address the issues raised
in the letter and by the investigation, but failed to notify Federal until it was too late:

The Defendants knew the Trust deficit had not been rectified. They
continued to address the issues raised by the IOC as demonstrated by
internal correspondence and board meeting minutes, yet never provided
Federal with notice of the ongoing issues with the Trust and
underfunding. The IOC’s investigation was ongoing throughout 2006,
2007 and 2008., The IOC Letter arose out of the same alleged wrongful
conduct as the Dunkle, Calvert and Tipsword Actions and the Grand Jury
Subpoenas. The Defendants knew or should have known that if they did
not remedy the problems at issue in the IOC Letter that further action
would taken against them based upon those issues. The Defendants knew
of the IOC Letter, the alleged underfunding of the Trust, the taking of
excess fees and the bad or improper investment of Trust funds well before
the issuance of the 2006, 2007 and 2008 policies.

Mem. of Law in Supp. of PL’s Mot. for Summ. J. at14.
ANSWER: The Individual IFDA Defendants state that the Motion for Summary
Judgment speaks for itself.

178.  Upon information and belief, as IFDA’s long-time corporate legal counsel,
Cullen and Sorling are responsible for advising their clients to act in a timely manner to
protect their legal rights. Furthermore, Cullen and Sorling were clearly aware of the
IOC's letter and investigation in 2006. If Federal prevails in its declaratory judgment
action, IFDA and IFDA Services will lose the benefit of the $5 million of directors and
officers liability coverage otherwise afforded by the policy. IFDA and IFDA Services
have also incurred substantial legal fees dealing with these and related issues and
protecting and defending their legal interests in this lawsuit.
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ANSWER: The Individual IFDA Defendants admit that Cullen and Sorling were
IFDA’s long-time corporate counsel and thét they had duties imposed by law. The
Individual IFDA Defendants admit the last sentence of this paragraph. The Individual
IFDA Defendants lack knowledge of the remaining allegations of this paragraph and
therefore deny same in the absence of strict proof.

E. Cullen and Sorling Helped the Director and Officer Defendants Conceal
the True State of Affairs from Funeral Directors

179. Cullen and Sorling instead lulled IFDA and IFDA Services into a state of
inaction and actively helped to fraudulently conceal the nature of the illegal investment
scheme from IFDA’s members. Cullen and Sorling participated, with the Director and
Officer Defendants, in the misrepresentation or concealment of material facts about the
state of the Preneed Trust.

ANSWER: The Individual IFDA Defendants deny that they were in “a state of
inaction” and that they misrepresented or concealed anything from IFDA’s members.
The Individual IFDA Defendants lack knowledge of the remaining allegaﬁons of this
paragraph and therefore deny same in the absence of strict proof.

180. Defendants intended or reasonably expected funeral directors would
determine whether to act, or not, based upon the misrepresentation and concealment of
the trust nature of the investments made with Preneed Trust funds. Funeral directors
reasonably relied, to their detriment, on representations made to them by the Director
and Officer Defendants, Cullen and Sorling, which were intended to lull them into a state
of inaction and to satisfy them that the Preneed Trust was being effectively managed.
Funeral directors were not able to, and could not reasonably be expected to be able to,
discover this fraudulent concealment through ordinary diligence.

ANSWER: The Individual IFDA Defendants deny any concealment or any

misrepresentations. The Individual IFDA Defendants lack knowledge of the remaining

allegations of this paragraph and therefore deny same in the absence of strict proof.
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IX. THEDIRECTOR AND OFFICER DEFENDANTS AND CULLEN BREACHED
THEIR DUTIES OF CARE TO IFDA AND ITS MEMBERS.

181. Despite all of the developments, actions and inactions outlined in this
Complaint, IFDA members with funds deposited in the Preneed Trust were left in the
dark and are now left paying for the mega-million dollar damages caused by each of the
Defendants.

ANSWER: The Individual IFDA Defendants deny that they left their members “in the
dark,” or that they caused damages. The Individual IFDA Defendants affirmatively state
that certain of the derivative plaintiffs had full knowledge of the operation of IFDA and
IFDA Services, including the Preneed Trust. The Individual IFDA Defendants lack
knowledge of the remaining allegations of this paragraph.

182. Indeed, until the fall of 2007, Plaintiffs and other funeral directors had no
reason to suspect any problems with the administration of, or investment practices
utilized by, the Preneed Trust during the time IFDA Services acted as trustee. For years,
just as promised, IFDA Services, through the Director and Officer Defendants, provided
participating funeral directors with annual statements reflecting the total principal,
interest, withdrawals and totals for their preneed customers’ accounts deposited in trust.

ANSWER: The Individual IFDA Defendants admit the second sentence of this
paragraph. The Individual IFDA Defendants deny the remaining allegations of this
paragraph.

183. As trustee, IFDA Services, through the Director and Officer Defendants,
likewise sent member funeral homes periodic notifications of the Preneed Trust's
anticipated interest rate of return for a given period, with earnings posted in each
account on the last day of that period. Worse, these same figures were provided to the
10C, which licensed the Preneed Trust for and had conducted some level of financial
examination of it since its inception. Having this regulatory oversight should have
provided the comfort and actual protection, but clearly the latter was lacking.

ANSWER: The Individual IFDA Defendants admit the first sentence of this paragraph,

admit that the IOC had all of the information about trust operations, that the IOC
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audited trust operations on a regular basis, and that they believed that the IOC was
conducting thorough regulatory review since the trust’s inception. The Individual IFDA
Defendants also admit that IFDA Services was licensed by the IOC but lack information
as to the remaining allegations of this iaaragraph.

184. Aside from these periodic and summary communications from IFDA
Services to the funeral home members, there was zero transparency as to the inner-
workings of IFDA, IFDA Services, or the Preneed Trust generally. IFDA members and
their preneed customers were kept in the dark regarding the investment vehicles,
strategies, and challenges facing the Preneed Trust.

ANSWER: The Individual IFDA Defendants deny the allegations of this paragraph.

185. This commitment to shield information from IFDA members is
documented in meeting minutes of IFDA Board of Directors, dated December 20, 2007.
After discussing the Preneed Trust deficit and the need for a swift plan of action and
replacement trustee, it was resolved that “the Board of Directors will refrain from
disclosing information to participating members until a public relations firm is in place
and a plan is created.” By December 27, 2007, IFDA executives had met with a few public
relations firms and were awaiting proposals. Notably, at the same time, the loss in value
of the assets was nearly $5 million and the deficit rose to $35.1 million, but the funeral
directors were still being kept in the dark.

ANSWER: The Individual IFDA Defendants deny the first sentence of this paragraph.
The document referred to in this paragraph speaks for itself. The Individual IFDA
Defendants deny that “funeral directors were still being kept in the dark.” The
Individual IFDA Defendants admit that they were actively investigating the status of the
Preneed Trust in December 2007 and that they were working with professionals in that
regard. The Individual IFDA Defendants lack knowledge of the remaining allegations of
this paragraph.

186. It was at the June 2008 IFDA convention that Schainker continued his

deceit, and Cullen and the Directors and Officers allowed him to do so. By this time of
course, many Illinois funeral directors were outraged. Most of them, however, still did
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not know what was going on, including the nature of the Preneed Trust investments.
But by now, some funeral directors had commenced an investigation, which led to a
disclosure of the insurance policies. When Schainker was twice asked directly at this
convention whether any of the now disclosed insurance policies were in MECs, he twice
answered: no. This, of course, was false.

ANSWER: The Individual IFDA Defendants deny that it allowed Schainker to
continue his “deceit.” The Individual IFDA Defendants lack knowledge of the remaining
allegations of this paragraph and therefore deny same in the absence of strict proof.

187. IFDA itself recognized this lack of transparency in a February 7, 2008
memorandum to IFDA Preneed Trust participants:

Can we expect more frequent and transparent communications?

Yes. We acknowledge that previous communication to our members has
been less than we would like to see and what you should expect. You will
see a lot more open communications from IFDA office. In fact, you've
probably already noticed that you're receiving more communications
from us!

ANSWER: The Individual IFDA Defendants deny a “lack of transparency” and state
that the document referenced in this paragraph speaks for itself.

188. Against this backdrop, on July 11, 2008, Bosma then-President of IFDA,
recognized the severe deficit but nonetheless urged members to “continue [sending]
your Preneed account dollars to IFDA Trust. Please understand that the taxable side of
the Trust does not share the large deficit faced by the tax-exempt side of the Trust. Like
many of you, I have deposits in the tax-exempt account and I have and will continue to
send money into the taxable side of IFDA Trust” See July 11, 2008 IFDA E-News
Bulletin.

ANSWER: The Individual IFDA Defendants state that the document referenced in the
paragraph speaks for itself.

189.  In the same newsletter, Bosma commented on the lack of transparency and
openness of the Preneed Trust that had been the previous norm, stating:
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At our annual convention in Schaumburg, IFDA pledged to provide you
with financial information regarding IFDA Trust. As President, I also
pledged to provide greater transparency and openness to members, and
today I am pleased to report to you that we are working to compile that
information and fully expect to provide it to members next week.

ANSWER: The Individual IFDA Defendants deny a “lack of transparency” and state
that the document referenced in this paragraph speaks for itself.

190. On August 1, 2008, IFDA issued a memorandum to Preneed Trust
participants, responding to requests for additional information as to how the Preneed
Trust funds had been invested. This request for more information from participants
further illustrates the utter lack of transparency that had been available to funeral home
directors. This memorandum quotes Schainker:

IFDA Tax Advantaged Preneed Trust has historically been allocated
conservatively with the majority of funds invested in the bond market,
represented through US Treasuries, government agencies, and corporate
debt instruments. The current allocation as reflected in the attached
report reflects approximately 65% of the total assets allocated to bonds
and cash, and 35% to equities with both domestic and international
exposure. The portfolio is managed for risk, with the volatility of the
portfolio trading at approximately a 66% discount to the volatility of the
S&P index. It should be noted that conservative or low risk portfolio
allocation does not prevent negative performance.

This explanation once again omitted any mention of the existence of the life insurance
policies, the impact they had on the liquidity of the Preneed Trust funds, or how they
factored into the Preneed Trust’s available assets and deficits. The Director and Officer
Defendants, counseled by Cullen, did not ensure that the information IFDA provided to
its members was accurate or complete.

ANSWER: The Individual IFDA Defendants deny a “lack of transparency” and state
that the document referenced in this paragraph speaks for itself.

191.  As of October 31, 2008, IFDA described the Tax Advantaged (tax-exempt)
Preneed Trust assets as having the following allocation, again without mentioning that
these investments were “wrapped” in illiquid VULs:

46% of the portfolio is allocated to fixed income/bonds with emphasis on
U.S. Government issues and good quality corporate bonds;
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30% in a widely diversified group of stocks again with an emphasis on
large cap, however still hold exposure to mid and small cap, all with a
slant toward growth as opposed to value; and
24 % in cash/money market.
ANSWER: The Individual IFDA Defendants state that the document referenced in the

paragraph speaks for itself.

A. The First Write-Down To The Preneed Trust.

192. On October 15, 2008, IFDA announced that ML Trust would be
permanently assuming the role of trustee of the Preneed Trust effective October 23, 2008.
In doing so, the Preneed Trust was segregated into three separate funds: one for existing
taxable accounts; one for existing tax-exempt accounts; and a common trust fund for all
new deposits. IFDA promised that no new deposits would be comingled with any of the
existing accounts or the life insurance policies used with the tax-exempt trust accounts.

ANSWER: The Individual IFDA Defendants admit the allegations of this paragraph.

193. During this same time, very difficult questions were being posed to IFDA
from frustrated and angry funeral homes across Illinois. In response, IFDA, through
various Director and Officer Defendants, provided only surface-level information that
made no mention of the MECs or the reasons why the problematic life insurance policies
could not be cashed in.

ANSWER: The Individual IFDA Defendants admit that funeral directors were asking
questions in October 2008 and that they responded to the best of their abilities. The
Individual IFDA Defendants deny the remaining allegations of this paragraph.

194.  The strategy for reevaluating the trust accounts, both for existing accounts
and on an ongoing basis for new deposits, was to transition to the actual value (also
known as a “marked-to-market” valuation) basis, which was announced to the Preneed
Trust participants in October 2008. In other words, when an individual with a Preneed
Contract passes away, his or her family’s designated funeral director will receive the
actual market value of the account based on the most recent valuation date (done on
either a weekly or daily basis).
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ANSWER: The Individual IFDA Defendants admit that a marked-to-market valuation
of the trust was made in or about October 2008 but that if the trust increased in value
thereafter, deny that the funeral director would be denied that increase. The Individual
IFDA Defendants deny the remaining allegations of this paragraph.

195. The net effect of this new strategy reduced the size of the tax-exempt
portion of the Preneed Trust by approximately $59 million as of September 30, 2008, or a
24.9% decline. See October 31, 2008 IFDA E-News Bulletin. This was quite a stunning
difference from the Preneed Trust’s $18+ million surplus in 2000.

ANSWER: The Individual IFDA Defendants state that the document referenced in this
paragraph speaks for itself. The Individual IFDA Defendants lack knowledge of the

remaining allegations of this paragraph.

B. The Write-Down Did Not Stop The Damasges To The Preneed Trust.

196. The $59 million write-down was not the end of losses to the Preneed Trust.
As Cullen and the Directors and Officers’ were aware, improper commissions,
- premiums, fees and expenses associated with the Life Insurance Enterprise continued to
be paid to the Schainker Group, Merrill Lynch PFS, MLLA and the insurance companies.

ANSWER: The Individual IFDA Defendants deny the allegations of this paragraph.

197. In addition, the Preneed Trust suffered further losses as a result of ML
Trust’s abrupt surrender of the life insurance policies, after first permitting them to lapse
and riding the market crash. As opposed to receiving the total death benefit value of the
life insurance policies (assuming they could after the DOI's finding of a lack of insurable
interest), estimated at over $357 million as of December 31, 2007, the Preneed Trust will
be receiving only the cash surrender value of the life insurance policies, which was
estimated at only $173 million as of May 31, 2008, but is now estimated to be closer to
$100 million or less. Accordingly, by accepting the cash surrender value as opposed to
the death benefit value, the Preneed Trust failed to realize at least $184 million, and likely
much more, and now must pay associated cancellation fees and suffer significant tax
consequences.

ANSWER: The Individual IFDA Defendants admit the allegations of this paragraph.

71



198.  Of course, the original $59 million write-down and the continued erosion of
the Preneed Trust could have been prevented from the outset or, alternatively, stopped
once it was discovered, had appropriate parties and regulators fulfilled the obligations
they were charged with by Illinois law.

ANSWER: The Individual IFDA Defendants lack knowledge of the allegations of this
paragraph and therefore deny same in the absence of strict proof.

C. The Situation Today.

199. As a direct result of Defendants” actions, the IDFPR issued its three Orders
to Cease and Desist, and funeral directors were, until very recently, prohibited from
withdrawing their clients” funds for any reason other than to pay a death benefit. This
was contrary to what preneed customers understood would be their rights with respect
to Preneed Contracts and, thus, harmed the reputations and goodwill Plaintiffs and other
funeral directors had established in their communities. Funeral directors were left to
make up the difference on both their guaranteed and — if they did not want to suffer even
greater reputational damage —non-guaranteed contracts where the money they received
from the Preneed Trust covered only a fraction of the promised funeral services.

ANSWER: The Individual IFDA Defendants deny that their actions caused the IDFPR
to issue Cease and Desist Orders and that the orders were appropriately issued. The
Individual IFDA Defendants lack knowledge of the remaining allegations of this
paragraph.

200. Due to their own actions, inactions or apathy, Defendants put at risk the
integrity and goodwill of the funeral service profession as a whole, which Plaintiffs and
others, in some cases, spent generations building.

ANSWER: The Individual IFDA Defendants deny the allegations of this paragraph.

201. While IFDA recognized their members” desire to know who is to blame for
the deficit, it deflected the question:

Q: Who is to blame for this?

A: There are many factors that together caused the imbalance in the
Trust. However, what IFDA is focused on is moving forward and
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continuing to work to find a resolution that is in the best interests
of our trust participants.

Id.
ANSWER: The Individual IFDA Defendants state that the written document referred
to in this paragraph speaks for itself. The Individual IFDA Defendants deny that they

are at fault as alleged herein.

202. Instead of creating a real solution to the problems, IFDA’s Board of
Directors has offered nothing more than an apology to the funeral directors.

ANSWER: The Individual IFDA Defendants deny the allegations of this paragraph.

X. IFDA AND IFDA SERVICES HAVE SUFFERED DAMAGES SEPARATE AND
APART FROM THOSE SUFFERED BY THE PRENEED TRUST.

203.  The actions of IFDA's officers, directors, and trusted legal advisors not only -
damaged the IFDA Preneed Trust, but directly damaged IFDA and IFDA Services. It is
these damages this derivative suit seeks to recover.

ANSWER: The Individual IFDA Defendants deny that their éctions damaged the
Trust, IFDA or IFDA Services. The Individual IFDA Defendants lack knowledge of the
remaining allegations of this paragraph and therefore deny same in the absence of strict
proof.

204. Upon information and belief, as a direct result of Defendants” conduct and
the damage to the corpus of the Preneed Trust, IFDA membership has foreseeably
dropped. IFDA has thus lost critical revenue due to fewer membership initiation fees,
renewal dues, and all associated types of revenue. IFDA has also lost revenue from
decreased attendance at IFDA’s annual conventions and other continuing education
events and programs. Upon information and belief, the lower attendance is not only due
to the drop in membership, but also to the existing members disappointment,
frustration, and distrust in IFDA after the Preneed Trust's collapse. As IFDA's financial
records make clear, membership dues and convention earnings represent two of the
largest revenue streams for IFDA, so damaging them invariably damages IFDA. Finally,
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IFDA has incurred losses due to decreased sales of advertisements. IFDA has and will
continue to incur these and similar losses due to its impaired reputation.

ANSWER: The Individual IFDA Defendants deny that any of their actions caused the
damages alleged in this paragraph. The Individual IFDA Defendants lack knowledge of
the remaining allegations of this paragraph and therefore deny same in the absence of
strict proof.

205.  As if this weren't enough, IFDA has had to expend extra money on public
relations experts, lobbyists, and lawyers to help navigate it through the legal and
regulatory minefields Defendants created.

ANSWER: The Individual IFDA Defendants deny that any of their actions caused

"

expenditures on professionals or that they created a “regulatory minefield.” The
Individual IFDA Defendants lack knowledge of the remaining allegations of this

paragraph and therefore deny same in the absence of strict proof.

FUTILITY OF DEMAND

206. Plaintiffs incorporate by reference the allegations set forth above.
ANSWER: The Individual I[FDA Defendants incorporate their answers and objections
as set forth above.

207. While the I0C’s ab initio voiding of IFDA Preneed Trust's license in
September 2007 was alarming to Plaintiffs, IFDA, through various Director and Officer
Defendants, assured them that it was a procedural issue that would be easily solved.
ANSWER: The Individual IFDA Defendants deny that the IOC acted with proper
authority and admit that they regarded the IOC activities as a deviance from the

statutory regulation authorized under the laws of Illinois. The Individual IFDA

Defendants lack knowledge of the remaining allegations of this paragraph.
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208. However, beginning in early 2008, Plaintiffs became increasingly concerned
about the health of the Preneed Trust. Based on the news coming from IFDA itself and
the unease growing in the funeral director community, Plaintiffs began gathering
information on the true state of the Preneed Trust funds.

ANSWER: The Individual IFDA Defendants lack knowledge of the allegations of this

paragraph.

209.  On May 30, 2008, the Plaintiffs met as a group in Bloomington, Illinois to
share their concerns and information concerning the Preneed Trust and the deficit that it
had accumulated. They decided to seek a meeting with IFDA Board of Directors and
Cullen. Coincidentally, though unbeknownst to Plaintiffs, on the same day, May 30th,
the IDFPR issued its first Order to Cease and Desist.

ANSWER: The Individual IFDA Defendants lack knowledge of the allegations of this
paragraph and therefore deny same in the absence of strict proof.

210.  On June 4, 2008, the Plaintiffs met in Springfield, Illinois with Cullen to
attempt to better understand how the Preneed Trust had developed a deficit, the size of
the deficit and what actions might be taken to remedy the situation. Although the
Plaintiffs had requested that IFDA board members also attend that meeting, they
declined to do so. Plaintiffs were given some general information regarding the
background and operation of the trust but were unable to get much information
_ concerning the key man policies or why they were purchased as the sole means of
achieving a tax-exempt status for the trust. The Plaintiffs requested additional
information concerning the Preneed Trust and the key man policies in particular. At a
June 4, 2008 meeting with Cullen, Plaintiffs were not told about the cease and desist
order that was issued earlier on May 30, 2008 by the IDFPR.

ANSWER: The Individual IFDA Defendants lack knowledge of the first sentence of
this paragraph and whether plaintiffs asked IFDA board members to attend. The
Individual IFDA Defendants lack knowledge of the remaining allegations of this
paragraph.

211. Having failed to receive adequate details from Cullen following their
meeting with him on June 4, 2008, on June 22 and June 23, 2008, Plaintiffs notified IFDA

Services in writing that, as allowed pursuant to the provisions contained in Section 2(g)
of the Burial Act, they had appointed a successor trustee for the funds in the Preneed
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Trust. Specifically, Plaintiffs requested that all funds deposited by them into the Preneed
Trust be transferred to Regions on their terms. This action was taken only after Plaintiffs
were unable to obtain calculations of the amounts distributable from the Preneed Trust
had they decided that it was prudent to do so in protecting the families they served
(notwithstanding repeated, but false, assurances from Cullen that the calculations were
forthcoming) and after being unable to obtain adequate information concerning the key
man insurance policies.

ANSWER: The Individual IFDA Defendants state that the written documents referred
to herein speak for themselves. The Individual IFDA Defendants lack knowledge of the
remaining allegations of this paragraph.

212, On the morning of June 25, 2008, Plaintiffs were contacted by Bosma to
meet with him and IFDA Board of Directors that afternoon as they were assembled in
Schaumburg, Illinois for the IFDA annual meeting and convention. Plaintiffs agreed to
do so and met for several hours with Bosma, Cullen and IFDA Board members:
Wooldridge, Henderson, Dawson, Hurd, Harrison, Sayles, Diedrich, Allan, Childs,
Davis, Johnson, and McReynolds.

ANSWER: The Individual IFDA Defendants deny that Harrison was present but admit
the remaining allegations of this paragraph except as to Henderson.

213. During this meeting, Plaintiffs expressed their concerns about the
investments and deficit in the Preneed Trust, and demanded that the Board take action to
safeguard Fund assets and protect the families who signed Preneed Contracts with the
Plaintiffs and whose funds were on deposit with IFDA Services. The Board refused
Plaintiffs’ demand. Instead, it strongly urged Plaintiffs to withdraw their request to
appoint Regions as successor trustee and to keep their deposits with IFDA. Bosma asked
Plaintiffs to “stand down.” In addition, Bosma promised that an actuarial firm was set to
analyze the key man life insurance policies to determine the appropriate course of action,
and that this would invariably benefit the Trust itself and its members. He said that the
actuarial study was slated to take 6 weeks and IFDA Board members promised to
forward the results to its members. To this day, IFDA has sent no such results to
Plaintiffs or other funeral directors.

ANSWER: The Individual IFDA Defendants admit the first, third, fourth, fifth, and
sixth sentences of this paragraph. The Individual IFDA Defendants deny the remaining

allegations of this paragraph.
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214.  As a result of the meeting with the IFDA Board, and in light of the Board’s
promise to provide Plaintiffs with detailed information concerning the Preneed Trust's
. financial condition and the key man policies, Plaintiffs agreed to defer their request to
name a successor trustee and to have the funds moved to Regions.

ANSWER: The Individual IFDA Defendants admit the allegations of this paragraph.

215. Following the meeting with the IFDA Board, and later in the afternoon of
June 25, 2008, Plaintiffs attended a pre-scheduled meeting open to all IFDA members
concerning the then current financial status of the Preneed Trust. Bosma led the meeting,
which lasted several hours, with input also from Cullen and Schainker. During the
meeting, Bosma alluded to the “consent decree” (presumably the May 30, 2008 Cease
and Desist Order) which was the first time the Plaintiffs had been made aware of it,
although Bosma gave them no details concerning the substance or scope of the order.
Schainker’s presentation made it clear that the interest rates being credited to the
accounts of the depositors bore no relation to the actual earnings of the Trust. The key
man policies were discussed in general terms but the members were not told of the
existence or prevalence of the MECs. In fact, Schainker ultimately denied flat-out that
any of the VUL insurance policies were, in fact, MECs.

ANSWER: The Individual IFDA Defendants admit the first two sentences of this
paragraph. The Individual IFDA Defendants lack knowledge of the third sentence of
this paragraph. The Individual IFDA defendants lack knowledge of the remaining
allegations of this paragraph.

216. On or around June 27, 2008, the Plaintiffs received redacted reports
concerning the VUL insurance policies including in force ledgers which on their face
warned that most of the key man policies issued by Merrill Lynch PFS were MECs.
Plaintiffs again demanded that the Board take action, such as by transferring the assets in
the Preneed Trust to Regions, but it refused to do so unless Plaintiffs provided the IFDA
Board with a full release from liability, a requirement conveyed to Plaintiffs by Cullen.
Plaintiffs have made a demand on the Board, which has failed to act. The request for
Plaintiffs to sign a full release further demonstrates that the Board was only acting in its
own self-interest.

ANSWER: The Individual IFDA Defendants deny the allegations of this paragraph.

217.  To the extent that Plaintiffs” demand is somehow deemed to be inadequate,
Plaintiffs alternatively allege that demand upon IFDA and/or IFDA Services” Board of
Directors would be futile and should therefore be excused. First, the investment
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strategies outlined above evidence a failure to act on an informed basis with respect to
the investment vehicles chosen for the Preneed Trust and the promises made with
respect to the safety of the investments of monies deposited into the Preneed Trust.
Moreover, the misstatements made by IFDA to its members regarding the earnings and
strength of the Preneed Trust likewise evidence action by the Directors without adequate
information or, worse, action taken to deceive the members and continue to cause
deposits to be made into a trust with serious financial problems known only to IFDA
and, apparently, to the IOC as well. The investment strategies and promises made by the
Board of Directors were not made on an informed basis, in good faith, and in the honest
belief that they were in the best interests of IFDA, IFDA Services, the trust depositors or
IFDA members.

ANSWER: The Individual IFDA Defendants deny the allegations of this paragraph.

218.  Second, the persons to whom such a demand would be made are incapable
of objectively considering that demand because of the substantial probability of their
own liability. The wrongful acts at issue may constitute violations of law, removing
them from the protection of the business judgment rule. (See also, paragraph 149, supra.)

ANSWER: The Individual IFDA Defendants deny the allegations of this paragraph.

219. Third, upon information and belief, certain Director and Officer Defendants
may have borrowed . significant sums of money from IFDA or one of its subsidiaries,
eliminating the impartiality of those Director and Officer Defendants necessary to take
action as demanded by Plaintiffs.

ANSWER: The Individual IFDA Defendants deny the allegations of this paragraph.

220. FPourth, demand is excused because the actions alleged herein constitute
bad faith violations of fiduciary duties owed by the Director and Officer Defendants to
IFDA and IFDA Services. IFDA’s directors undertook their course of conduct in breach
of their fiduciary duties in a manner that cannot be entitled to the business judgment
rule.

ANSWER: The Individual IFDA Defendants deny the allegations of this paragraph.

221. Fifth, demand is excused because the Director and Officer Defendants
utterly failed to fulfill their oversight duties to detect, prevent and/or halt the violations
of law that were occurring at IFDA and IFDA Services. Such inaction cannot be entitled
to protection under the business judgment rule because the Directors failed to act on an
informed basis, in good faith, and in the honest belief that the practices were in the best
interests of IFDA and IFDA Services.
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ANSWER: The Individual IFDA Defendants deny the allegations of this paragraph.

222.  Sixth, demand is excused because the improper investment decisions were
. not the product of a valid exercise of business judgment. These investments were not
made on an informed basis, in good faith, and in the honest belief that they were in the
best interests of IFDA and IFDA Services. Thus, demand is excused as a matter of law, as
the investment plan approved by the Board was so egregious on its face that Board
approval cannot meet the test of business judgment, and a substantial likelihood of
director liability therefore exists.

ANSWER: The Individual IFDA Defendants deny the allegations of this paragraph.

223. Finally, on July 7, 2008, as the administrative transition to ML Trust was
taking place, the IDFPR issued IFDA Services an Order to Cease and Desist from
disbursing, expending, paying out any dividends, liquidating, loaning, refunding, or in
any other way alienating funds currently in its possession. This development effectively
made any request on the Board to take appropriate action impossible to fulfill, i.e., futile.

ANSWER: The Individual IFDA Defendants deny the allegations of this paragraph.

CAUSES OF ACTION

COUNTI

BREACH OF FIDUCIARY DUTIES
AGAINST THE DIRECTOR AND OFFICER DEFENDANTS

224,  Plaintiffs incorporate by reference the allegations set forth in Paragraphs 1 -
223 above.

ANSWER: The Individual IFDA Defendants incorporate by reference their answers to
péragraphs 1-223 above.

225. The Director and Officer Defendants owed to IFDA members that were
acting as agents of IFDA Services in selling the Preneed Contracts the highest duties of
care, loyalty, disclosure, honesty, diligence and fairness in conducting IFDA and IFDA
Services’ affairs in a lawful manner.

ANSWER: The Individual IFDA Defendants admit to those duties that are imposed by

law. The Individual IFDA Defendants deny the remaining allegations of this paragraph.
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226. As described herein, by approving, participating in, carrying out, and
executing the Life Insurance Enterprise, each of the Director and Officer Defendants
breached his or her fiduciary duties of care, loyalty and disclosure.

ANSWER: The Individual IFDA Defendants deny the allegations of this paragraph.

227. As a direct and proximate cause of the Director and Officer Defendants’

breach of fiduciary duties, IFDA and IFDA Services have been damaged in an amount to
be proven at trial.

ANSWER: The Individual IFDA Defendants deny the allegations of this paragraph.
COUNT II

NEGLIGENCE AGAINST THE
DIRECTOR AND OFFICER DEFENDANTS

228.  Plaintiffs incorporate by reference the allegations set forth in Paragraphs 1 -
223 above.

ANSWER: The Individual IFDA Defendants incorporate by reference their answers to
paragraphs 1-223 above.

229. The Director and Officer Defendants owed IFDA and IFDA members a
duty of care in managing the Preneed Trust and were obligated to, inter alia, act with the
level of care an ordinary prudent person in a like position would exercise under similar
circumstances.

ANSWER: The Individual IFDA Defendants admit to those duties that are imposed by

law. The Individual IFDA Defendants deny the remaining allegations of this paragraph.

230. As described herein, each of the Director and Officer Defendants were
negligent in breaching their duty of care.

ANSWER: The Individual IFDA Defendants deny the allegations of this paragraph.
231.  As a direct and proximate cause of the Director and Officer Defendants’
negligence, IFDA and IFDA Services have been damaged in an amount to be proven at

trial.

ANSWER: The Individual IFDA Defendants deny the allegations of this paragraph.
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COUNT Il

VIOLATION OF ILLINOIS” TRUSTS AND TRUSTEES ACT, 760 ILCS 5/1, et seq.,
AGAINST THE DIRECTOR AND OFFICER DEFENDANTS

232.  Plaintiffs incorporate by reference the allegations set forth in Paragraphs 1 -
223 above.

ANSWER: The Individual IFDA Defendants incorporate by reference their answers to
paragraphs 1-223 above.

233. The Director and Officer Defendants, acting on behalf of IFDA and/or
IFDA Services as trustee of the Preneed Trust, owed the Preneed Trust duties as set forth
in the Illinois Trusts and Trustees Act. 760 ILCS 5/1, et seq.
ANSWER: The Individual IFDA Defendants admit to those duties that are imposed by

law. The Individual IFDA Defendants deny the remaining allegations of this paragraph.

234. Among other things, the Director and Officer Defendants failed to comply
with the Prudent Investor Rule as set forth in 760 ILCS 5/5.

ANSWER: The Individual IFDA Defendants deny the allegations of this paragraph.

235. As a direct and proximate cause of the Director and Officer Defendants’
breach of the Trusts and Trustees Act, IFDA and IFDA Services have been damaged in an
amount to be proven at trial.
ANSWER: The Individual IFDA Defendants deny the allegations of this paragraph.

COUNT IV
NEGLIGENCE BROUGHT DERIVATIVELY
ON BEHALF OF IFDA AND IFDA SERVICES, INC.
AGAINST CULLEN AND SORLING

236. Plaintiffs incorporate by reference the allegations set forth in Paragraphs 1 -
223 above.

ANSWER: The Individual IFDA Defendants incorporate by reference their answers to

paragraphs 1-223 above.
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237. This claim is brought derivatively by Plaintiffs on behalf of IFDA and IFDA
Services against Cullen and Sorling for negligence.

ANSWER: This count does not state a claim against the Individual IFDA Defendants
and they, therefore, are not required to answer the allegations herein.

238. Counsel for Plaintiffs has been informed that IFDA’s Board of Directors has
executed a waiver of all professional privileges related to the allegations in this case.
Accordingly, it has waived the attorney-client privilege (in addition to any others that
may apply) with respect to the advice of Cullen and the Sorling firm, as alleged herein.

ANSWER: The Individual IFDA Defendants admit the allegations of this paragraph.

239.  Furthermore, the Director and Officer Defendants have already claimed, as
an affirmative defense, that they “relied on the professionals they retained and employed
to design, invest, administer and conduct the Preneed Trust.” Director and Officer Defs.’
Answer, §7. The content of the advice Cullen and Sorling gave to IFDA and IFDA
Services through the Director and Officer Defendants has thus been put “at issue,”
causing any attorney-client privilege that would normally attach to that advice to be
waived.

ANSWER: To the extent this paragraph sets forth legal conclusions, no answer is
required. The Individual IFDA Defendants state that the answer speaks for itself.

240.  As corporate legal counsel for IFDA and IFDA Services, Cullen and Sorling
owed their clients duties of care which obligated them to, inter alia, act with the level of
care an ordinary prudent person in a like position would exercise under similar
circumstances.

ANSWER: The Individual IFDA Defendants admit that Cullen and Sorling acted as
legal counsel and to such duties as imposed by law.

241. Cullen and Sorling breached their duties of care to IFDA and IFDA Services
by, inter alia, failing to commence and take prompt internal and legal action against
responsible parties to protect the Preneed Trust, permitting a conflict of interest to exist,
providing conflicted advice and representation, and providing ill-informed advice on the
issue of insurable interest and, most egregiously, failing to advise their clients that the
life insurance enterprise was made illegal by the very statute governing their preneed
funeral industry.

82



ANSWER: The Individual IFDA Defendants lack knowledge of the allegations of this
paragraph and therefore deny same in the absence of strict proof.

242. Further, as corporate legal counsel to IFDA and IFDA Services, to the
extent the life insurance policies do not comply with Illinois insurable interest law,
Cullen and Sorling knew or should have known as much and informed IFDA of this fact
in order to prevent IFDA from expending Preneed Trust funds on such insurance
policies.

ANSWER: The Individual IFDA Defendants lack knowledge of the allegations of this
paragraph and therefore deny same in the absence of strict proof.

243. Even upon learning of the deficits and the proposals presented to get the
Preneed Trust back on the right path, Cullen and Sorling failed to act, and instead
allowed the course of conduct that caused the damage to the Preneed Trust in the first
place to continue. In fact, Cullen authored a contrary opinion which has caused IFDA to
act to the detriment of the Preneed Trust.

ANSWER: The Individual IFDA Defendants deny that they acted to the detriment of
the Trust. The Individual IFDA Defendants lack knowledge of the remaining allegations
of this paragraph and therefore deny same in the absence of strict proof.

244. These actions directly damaged IFDA and IFDA Services, which, as a direct
result of the deficit in the Preneed Trust that was placed under their care, have suffered
reputational damage, reduced membership, loss of income from dues-paying members,
and loss of income from other critical revenue-producing programs, conventions and

advertisements.

ANSWER: The Individual IFDA Defendants lack knowledge of the allegations of this
paragraph and therefore deny same in the absence of strict proof.
245. IFDA and IFDA Services, furthermore, have been damaged by being forced

to defend themselves against regulatory action and civil litigation they would not be
involved in had they been properly advised by their legal counsel.
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ANSWER: The Individual IFDA Defendants admit that they have expended defense
funds but lack knowledge of the remaining allegations of this paragraph and therefore
deny same in the absence of strict proof.

246. To the extent Cullen and Sorling failed to provide timely notice to IFDA
and IFDA Services” insurance carriers of claims made with respect to the Preneed Trust,
Cullen and Sorling are additionally responsible for any lost insurance proceeds.
ANSWER: The Individual IFDA Defendants lack knowledge of the allegations of this
paragraph and therefore deny same in the absence of strict proof.

247.  As a direct and proximate result of Cullen and Sorling’s negligence, IFDA
and IFDA Services have been damaged in an amount to be proven at trial. The officers
and directors of IFDA and IFDA Services have admitted that, in taking the actions that
have caused IFDA and IFDA Services to be damaged, they “relied on the professionals
they retained and employed,” including their trusted legal advisors, Cullen and Sorling.
ANSWER: The Individual IFDA Defendants admits the quoted language but denies
that their actions caused damages. The Individual IFDA Defendants lack knowledge of
the remaining allegations of this paragraph and therefore deny same in the absence of
strict proof.

COUNT V
BREACH OF FIDUCIARY DUTY BROUGHT DERIVATIVELY
ON BEHALF OF IFDA AND IFDA SERVICES, INC. AGAINST
CULLEN INDIVIDUALLY

248.  Plaintiffs incorporate by reference the allegations set forth in Paragraphs 1 -
223 above.

ANSWER: The Individual IFDA Defendants incorporate by reference their answers to

paragraphs 1-223 above.
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249. This claim is brought derivatively by Plaintiffs on behalf of IFDA and IFDA
Services against Cullen for breach of fiduciary duty.

ANSWER: This count does not state a claim against the Individual IFDA Defendants
and they, therefore, are not required to answer the allegations herein.

250. Mark Cullen was appointed IFDA’s in-house Managing Staff Director as of
February 29, 2008, and served in that capacity for an unknown period of time. AsIFDA’s
in-house Managing Staff Director, Cullen assumed fiduciary duties to IFDA and IFDA
Services that were different from and in addition to the fiduciary duties he owed as their
attorney, including duties of care, disclosure, and undivided loyalty, among other.

ANSWER: This count does not state a claim against the Individual IFDA Defendants
and they, therefore, are not required to answer the allegations herein.

251. Cullen breached his duty of care to IFDA and IFDA Services by, inter alia,
actively participating in the selection of a new trustee that would allow preneed trust
assets to continue to be held in illegal insurance policies.

ANSWER: This count does not state a claim against the Individual IFDA Defendants
and they, therefore, are not required to answer the allegations herein.

252. Cullen’s actions not only damaged the IFDA Preneed Trust, but directly
damaged IFDA and IFDA Services, which, as a direct result of the deficit in the Trust that
was placed under their care, have suffered reputational damage, reduced membership,
loss of income from dues-paying members, and loss of income from other revenue-
producing programs, conventions and advertisements.

ANSWER: This count does not state a claim against the Individual IFDA Defendants
and they, therefore, are not required to answer the allegations herein.

253. IFDA and IFDA Services, furthermore, have been damaged by being forced
to defend themselves against regulatory action and civil litigation they would not be
involved in had they been properly advised by their legal counsel.

ANSWER: This count does not state a claim against the Individual IFDA Defendants

and they, therefore, are not required to answer the allegations herein.
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v 254. As a direct and proximate cause of Cullen and Sorling’s negligence, IFDA
and IFDA Services have been damaged in an amount to be proven at trial. The officers
and directors of IFDA and IFDA Services have admitted that, in taking the actions that
have caused IFDA and IFDA Services to be damaged, they “relied on the professionals
they retained and employed,” including their trusted legal advisors, Cullen and Sorling.
ANSWER: The Individual IFDA Defendants admits the quoted language but denies
that their actions caused damages. The Individual IFDA Defendants lack knowledge of

the remaining allegations of this paragraph and therefore deny same in the absence of

strict proof.
COUNT VI
AIDING AND ABETTING A BREACH OF FIDUCIARY DUTY BROUGHT
DERIVATIVELY ON BEHALF OF IFDA AND IFDA SERVICES, INC. AGAINST
CULLEN INDIVIDUALLY AND SORLING

255. Plaintiffs incorporate by reference the allegations set forth in Paragraphs 1 -
223 above.

ANSWER: The Individual IFDA Defendants incorporate by reference their answer to
paragraphs 1-223 above.

256.  This claim is brought derivatively by Plaintiffs on behalf of IFDA and IFDA
Services against Cullen and Sorling for aiding and abetting the Director and Officer
Defendants in breaches of their fiduciary duties.

ANSWER: The Individual IFDA Defendants deny that they have breached any
fiduciary duties.

257.  The Director and Officer Defendants owed IFDA and IFDA Services the
highest duties of care, loyalty, disclosure, honesty, diligence and fairness in conducting
IFDA and IFDA Services” affairs in a lawful manner.

ANSWER: The Individual IFDA Defendants admit to those duties that are imposed by

law. The Individual IFDA Defendants deny the remaining allegations of this paragraph.
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258. The Director and Officer Defendants performed wrongful acts that have
injured IFDA and IFDA Services.

ANSWER: The Individual IFDA Defendants deny the allegations of this paragraph.

259. As described herein, by approving, participating in, carrying out, and
executing the Life Insurance Enterprise, each of the Director and Officer Defendants
breached his or her fiduciary duties of care, loyalty and disclosure. As a direct and
proximate cause of the Director and Officer Defendants’ breach of fiduciary duties, IFDA
and IFDA Services have been damaged in an amount to be proven at trial.

ANSWER: The Individual IFDA Defendants admit to those duties that are imposed by
law. The Individual IFDA Defendants deny the remaining allegations of this paragraph.

260. As also alleged herein, Cullen and Sorling were the long-time corporate
counsel of IFDA and IFDA Services. They assisted the Director and Officer Defendants
in the design, investment, administration and conduct of the Preneed Trust and were
regularly aware of the role they played in the Life Insurance Enterprise.

ANSWER: This count does not state a claim against the Individual IFDA Defendants
and they, therefore, are not required to answer the allegations herein.

261. Among other things, by actively working to cover up the true nature and
consequences of the investments made by the Director and Officer Defendants, Cullen

and Sorling knowingly and substantially assisted those Defendants in further breaches of
their fiduciary duties.

ANSWER: This count does not state a claim against the Individual IFDA Defendants
and they, therefore, are not required to answer the allegations herein.

262. These actions not only damaged the IFDA Preneed Trust, but directly
damaged IFDA and IFDA Services, which, as a direct result of the deficit in the Trust that
was placed under their care, have suffered reputational damage, reduced membership,
loss of income from dues-paying members, and loss of income from other revenue-
producing programs, conventions and advertisements.

ANSWER: This count does not state a claim against the Individual IFDA Defendants

and they, therefore, are not required to answer the allegations herein.
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263. IFDA and IFDA Services, furthermore, have been damaged by being forced
to defend themselves against regulatory action and litigation they would not be involved
in had 'they been properly advised by their legal counsel.

ANSWER: This count does not state a claim against the Individual IFDA Defendants
and they, therefore, are not required to answer the allegations herein.

264. As a direct and proximate cause of the breaches of fiduciary duty that
Cullen and Sorling aided and abetted, IFDA and IFDA Services have been damaged in
an amount to be proven at trial.

ANSWER: This count does not state a claim against the Individual IFDA Defendants
and they, therefore, are not required to answer the allegations herein.

WHEREFORE, Defendants, Robert W. Ninker, Paul G. Dixon, Kevin Burke, Rob
Konzelmann, James D. Bosma, Geoffrey W. Hurd, Charles S. Childs, Jr., Brent M.
Davis, Derek S. Johnson, Jack R. Kynion, King Sutton, Randall L. Earl, David M.
McReynolds, Dennis R. Davison, Richard D. Yurs, Eric R. Trimble, Christopher
Wooldridge, Steven Dawson, Michelle Harrison, Michael Sayles, Vickie Diedrich, and
Linda Allan, respectfully request this Honorable Court dismiss the complaint in its
entirety, with prejudice, and for such other relief as this Court deems just.

Dated: October 15, 2010
Respectfully submitted,
Counsel for Defendants Robert W. Ninker, Paul
G. Dixon, Kevin Burke, Rob Konzelmann,
James D. Bosma, Geoffrey W. Hurd, Charles S.
Childs, Jr., Brent M. Davis, Derek S. Johnson,
Jack R. Kynion, King Sutton, Randall L. Earl,
David M. McReynolds, Dennis R. Davison,

Richard D. Yurs, Eric R. Trimble, Christopher
Wooldridge, Steven: Dawson, Michelle Harrison,
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Michael Sayles, Vickie Diedrich, and Linda

"Allan
s 1)

One of Their Attorneys
Carrie A. Durkin
Jason Hunter
Litchfield Cavo LLP
303 West Madison Street, Suite 300
Chicago, Illinois 60606
312-781-6610 (Durkin)
312-781- 6587 (Hunter)
312-781-6630 (Fax)
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PROOF OF SERVICE

Under penalties as provided by law, pursuant to Section 1-109 of the Code of Civil
Procedure, I certify that I served a copy of the foregoing Notice of Filing and Answer to
Derivative Complaint to all attorneys of record by placing same in the United States mail
with proper postage prepaid before 5:00 p.m. on October 15, 2010.

(om0 0L
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SERVICE LIST

Calvert Funeral Homes v. Ninker, et aL
Case No. 09 CH 03624, Circuit Court of Cook County, Il1

Counsel for Plaintiffs:

Calvert Funeral Homes, Ltd., Clancy-
Gernon Funeral Homes, Inc., Aaron
Todd Dean D/B/A Bass Patton Dean
Funeral Home And Toberman-Dean
Fus Home, Fred C. Dames Funeral
Homes, Inc., Mccracken-Dean Funeral
Home, Inc., Knapp Funeral Homes, Inc.,
Derivatively On Behalf Of The Illinois
Funeral Directors Association And
I.F.D.A. Services, Inc.

Kenneth A. Wexler

Edward A. Wallace

Amber M. Nesbitt

" Dawn M. Goulet

Wexler Wallace LLP

55 W. Monroe Street, Suite 3300
Chicago, IL 60603

(312) 346-2222 - Telephone

(312) 346-0022 - Facsimile
kaw@wexlerwallace.com
eaw@wexlerwallace.com
amn@wexlerwallace.com
dmg@wexlervvallace.com

Counsel for Plaintiffs:

C. Barry Montgomery

Steven ]. Roeder

Alyssa M. Reiter

Anders J. Watson

Williams Montgomery & John, Ltd.
233 S. Wacker Drive, Suite 6100
Chicago, IL 60606

(312) 443-3200 - Telephone

(312) 630-8500 - Facsimile
cbm@willmont.com sir@willmont.com
amr@willmont.com
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222 N. LaSalle Street, Suite 300
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rkelly@hinshawlaw.com




